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Abstract

In the context of the recently adopted law, teleconsul-
tation is a new solution for mutual communication be-
tween the doctor and the patient. The introduced legal
provisions are to improve contact with the doctor and his
or her availability for the patient as a person in need of
help. Such form of advice, or consultation is right now a
health service provided by the doctor over distance using
electronic communication channels (online, telephone).
The epidemic safety means and the recommendations
concerning caution in contacts with others during the
ongoing COVID - 19 pandemic are key. The doctor, ow-
ing to the specific nature of the profession, is particularly
exposed to the risk of infection from the patients or the
places where he or she must stay. In order to counteract
the COVID - 19 pandemic, new legislation has been in-
troduced such as the Act of 2 March 2020 on special solu-
tions related to preventing, counteracting and combating
COVID-19, other infectious diseases and crisis situations
caused by them and its later amendment of 31 March
2020, as well as the Regulation of the Minister Health of
12 August 2020 on the organizational standard of a tele-
consultation within primary health care. The legal provi-
sions included in these acts are related to the principles
of providing health services by doctors in the form of a
teleconsultation. The act determines and clarifies what
a teleconsultation is, as a form of a mutual communi-
cation channel between the doctor and the patient, and
the regulation applies to health services provided in this
way within primary health care (POZ, family doctors),
by POZ doctors. For the doctor, the changes introduced
in the law are important, because they determine the
new formula of providing health services, the way they
are provided and the manner this fact is recorded in the
medical documentation.

Introduction

Telemedicine, understood as a teleconsultation (consulta-
tion over the phone), an on-line consultation, video-con-
ference, instant messaging (IM) or e-mail is currently the
most common form of doctor - patient communication.
This technological development has been applied in Eu-
rope and the States for a long period of time (decades
even); in Poland it was only the Covid-19 pandemic that
forced its implementation and practical application. What
should be emphasized, apart from the obvious pragmat-
ics and easiness of use, it is safe in terms of the doctor
patient direct contact, which in the times of pandemic is
of pivotal importance.

The dynamic COVID-19 pandemic has caused big chang-
es in the functioning of the medical area. Consultations
given by a doctor over distance via electronic means (on-
line, telephone) have become a fact. This form of contact
was differently treated before the pandemic, however,
presently, safety measures and caution in contacts with
other persons are a priority.

Undoubtedly, medicine recommends limiting direct con-
tacts to those required by the patient’s health condition
and the need for a specific medical intervention. In other
cases, the use of electronic devices to obtain medical aid
is currently a standard and, what should be emphasized,
is safe for both sides; the doctor and the patient, as well as
their family members and friends. In exercising his or her
profession, the doctor is particularly exposed to the risk
of patient-derived infection. Teleconsultation, namely a
health service provided over distance by means of var-
ious communication systems, is a compromise between
the doctor’s work safety and his or her accessibility to pa-
tients and the possibility to offer consultations to them.

Currently, telephone or on-line consultations are used
not only in many European countries but all around the
world."/ In countries such as Great Britain, Denmark,
Switzerland, USA, this form of communication has start-
ed to be implemented as an alternative to the form of di-
rect doctor-patient contact, and now its use has become a
fact. The system of electronic or telephone forms of com-
munication is accessible and easy to use.”” Especially in
the era of a pandemic, the possibility of treating patients
with telemedicine increases significantly. However, it is
necessary to undertake harmonized actions, i.e. central-
ly coordinate reporting and communication systems that
facilitate crisis management.””’ In Denmark, telemedicine
system has proved flexible in adapting to new challeng-
es. Hospitals have been fully computerized with on-line
medical records of patients and a digital mechanism for
submitting prescriptions to pharmacies.* Telephone
consultations in Great Britain are a part of the univer-
sal health system. In Australia, telemedicine is currently
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available through the Medicare Benefits Schedule for spe-
cialist services and disease management through video-
conferences held by doctors of various specialties (psychi-
atrists, occupational medicine physicians, and palliative
medicine specialists). Telemedicine as a form of a segre-
gating system facilitates the assessment of patient’s health
condition and his/her referral to an appropriate doctor
and is important in responding to emergencies by pro-
viding access to care for patients in remote locations."*!
In some situations, due to the lack of appropriate techno-
logical solutions, doctors use private devices, e.g. in South
Africa, doctors use their own cell phones to care for their
patients. In this context, the use of mobile phones in-
creased the availability of primary healthcare services."”
Physicians use these electronic devices to register pa-
tients, track their health status, make decisions as to fur-
ther treatment, and to communicate. The challenges that
doctors face included poor connection and poor access to
electronic communication channels.””’ The problem with
the implementation of telemedicine is noted in low and
middle income countries. There is no large scale apps or
services and the most frequently documented method of
communication was the use of one — way text messages
and telephone reminders on the date of follow-up visits.
Large-scale applications and services are missing and the
most frequently documented use of this form of com-
munication was one-way text messages and telephone
reminders about the dates of follow-up visits.””’ Consulta-
tions and prescriptions via mobile phones are extremely
common in pediatric offices. However, there is a need for
proper oversight of these regulations and the involvement
of those at interest i.e. as pediatricians and pharmacists.!"’
Online consultations in Canada are becoming more
common and have the potential to modernize the way
healthcare is delivered. Here, too, various contexts are
analyzed including the ethical one. The need to imple-
ment measures to reduce the risks to which the patient
may be exposed is noted."! Telemedicine can also prove
convenient to patients with discrete health problems and
relieve general practitioners."” The current situation has
contributed to the popularization and direct use of this
form of contact, i.e. in Poland. However, until recently it
has been argued that deontological records create a tradi-
tional form of doctor- patient contact and diagnosis and
advice provided at a distance is to be given in exceptional
situations. Undoubtedly, this form of contact is new to
Polish doctors. Once established, it can be the subject of
research and comparison to the systems of other coun-
tries that introduced telemedicine much earlier.

What is more, it will also be possible to determine its
quality in comparison to traditional treatment methods.

In order to counteract the COVID - 19 pandemic, new
legislation has been introduced. These include the Act of
2 March 2020 on special solutions related to preventing,

counteracting and combating COVID-19, other infectious
diseases and crisis situations caused by them and its later
amendment of 31 March 2020 (hereinafter referred to as
the Act), as well as the Regulation of the Minister Health
of 12 August 2020 on the organizational standard of a
teleconsultation within primary health care (hereinafter
referred to as the Regulation). These acts define the prin-
ciples of granting health services in the form of a telecon-
sultation.”) The Regulation introduced in August this
year applies to providing health services within primary
health care as defined in the Act of 27 October 2017 on
primary health care."" For the doctor, the changes intro-
duced in the law are very important, because they bring
into play a new formula of providing health services and
new elements of consulting procedure.

Formal Basis for Conduct of a Doctor Providing a Tele-
consultation

The solutions introduced to the Polish law, intended to
counteract the pandemic caused by the SARS-CoV-2 vi-
rus, are included in the quoted Act.">'* This legal act sets
out the rights and obligations of service providers (doc-
tors, hospitals, medical entities) in the scope of preventing
and combating infectious diseases caused by this virus.
Teleconsultation means a health service provided over
distance by an authorized person (a doctor) using data
communication systems (the Internet) or communication
systems (telephone). Teleconsultations may be granted by
entities involved in medical operations, as well as by doc-
tors (and dentists) using the data communication system
provided by the entity competent in the scope of health
care information systems. Then, it is necessary for the
doctor to keep simplified medical documentation in the
form of a teleconsultation card containing:

o designation of the patient: name and surname,
PESEL number (in case of its absence, the series
and number of another document confirming
identity), date of birth, sex, e-mail address, con-
tact telephone number.

o designation of the person providing the telecon-
sultation: first and last name, occupational title,
number of the license to exercise the regulated
profession.

o information about the patient’s health condition
and the recommended diagnostic and therapeutic
process, identification of the disease or health
problem, recommendations.

o information about any issued certificates, recipes
or referrals, other information significant for the
treatment process.
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Requirements and standards of Teleconsultation

The provision of health services in the form of a telecon-
sultation is a new formula of mutual relations between the
doctor and the patient, which is naturally still being de-
veloped and particularized at the present stage, in terms
of the area and the scope of the service provided in this
way.'"”!¥ Tt is worth adding that, on the basis of Article 22,
item 3b of the Act of 15 April 2011 on therapeutic opera-
tions, the Competent Minister for health, in consultation
with the Competent Minister for IT development, has
determined, in the Regulation, the requirements which
should be fulfilled by rooms and devices, as well as data
communication systems or communication systems of
the entity involved in medical operations providing only
ambulatory health services using data communication
systems or communication systems."” The Regulation of
the Minister of Health of 12 August 2020 applies to the
standard and the organizational principles of the so-
called teleconsultation within primary health care (POZ,
family doctors).” Such advice may be given by a doctor
in a primary health care entity mentioned in Article 9 sec-
tion 1 of the Act on primary health care.” Primary health
care is the place of the first contact of the beneficiary (the
patient) with the health care system, except for situations
when the beneficiary is in a condition of a sudden health
hazard or any services are provided to them where access
to preventive, diacritic, medical, nursing, as well as reha-
bilitation health care services financed from public funds
is ensured.” The implementation of effective commu-
nication between the patient and the doctor requires a
definition of the components, such as the organizational
standard and the principles of a teleconsultation provid-
ed under POZ. Such elements include the obligation to
notify the parties involved about the details and the con-
ditions of providing teleconsultations. This obligation is
to be fulfilled by posting an announcement at the place of
performing the services by the POZ entity, on its website
and by phone (if necessary). The information is to spec-
ify the data communication systems or communication
systems by means of which the service provider conducts
teleconsultations (e.g. online, email, phone, audio-video
system, Zoom) and the method of setting the date of a
teleconsultation. Through legislation, there is a specified
way for the doctor to initiate contact with the patient in
order to provide a teleconsultation and a specified way
to provide it. At a specific time, including the day and
the hour, the doctor makes him/herself available for the
patient using a particular communication device. This
can be an audio (telephone) or an audio and video (e.g.
video messenger such as Zoom) communication device,
and a teleconsultation may be granted in the form of a
phone consultation, a video chat, and, in justified cases,
also by e-mail (electronic mail). The person providing the
teleconsultation should precisely specify to the public the
possibilities and the ways of performing such a service,

along with the phone numbers, e-mail addresses, login
data, or video chat access codes. In a situation when there
is no contact with the patient at the agreed time, the no-
tification is canceled. However, before that, the doctor is
obliged to make an attempt, at least three times, to con-
tact the patient, for no less than 5 minutes.”" It should
be emphasized that, in the event that, due to the patient’s
health condition, the health service cannot be offered in
the form of a teleconsultation, the patient is informed
about the possibility to use a health care service that in-
volves direct contact with the doctor. Naturally, such a
procedure needs to be agreed with the patient or his or
her statutory supervisor (if the patient is in the legal sit-
uation of care).

Teleconsultation is to inform the patient about meth-
ods of filling an e-prescription, e-referral and e-order
for medical products, methods of filling the order for
additional (laboratory, imaging) tests. Patients can set
up an Patient’s online account (IKP) on the server of the
Ministry of Health - pacjent.gov.pl.”" Persons registered
IKP can receive e-prescription or/and e-referral at the
provided telephone number or e-mail address, and can
share with a relative personal information about their
health condition and the history of prescribed drugs. In
this way, he or she can also check e.g. coronavirus test
results. Moreover, a relative or a legally appointed per-
son (statutory representative) can be authorized to access
the account. The service provider is obliged to notify the
National Health Fund about the phone number(s) under
which teleconsultations are provided.

The course of teleconsultation - patient’s identification

A doctor providing a teleconsultation, prior to granting
it, is obliged to confirm the patient’s identity on the ba-
sis of the data mentioned in Art. 25 sect. 1 item 1 of the
Act of 6 November 2008 on the patient’s rights and the Pa-
tients Ombudsman.”” In Article 25, the Act enumerates
the components of the medical documentation that are
used in this case to confirm the patient’s identity. These
include: surname and first name (names), date of birth,
sex, address of the place of residence, PESEL number (in
the case of a newborn — mother’s PESEL number, and for
any persons who have no PESEL number assigned - type
and number of the identity-confirming document). In
specific cases when the patient is a minor, a completely
incapacitated person or a person incapable of expressing
consent deliberately, it is necessary to verify the statuto-
ry representative’s surname and first name, along with
the address of his or her place of residence.” This in-
formation should be transferred by the patient using
data communication systems or communication systems
(e.g. scan, picture, e-mail attachment). Information con-
firming the patient’s personal data can also be obtained
on the basis of information from the medical documen-



15

JHP®R

Journal of Health Policy
& Outcomes Research

tation, if the doctor has such documentation, from the
statement on doctor selection, as well as upon presenta-
tion of an identity-confirming document while providing
the service in the form of a video consultation (a docu-
ment presented to the video camera).

The course of teleconsultation - providing healthcare
services

The person providing a teleconsultation is obliged to
conduct it in the circumstances that guarantee confiden-
tiality (no access of persons unauthorized to access the
information communicated in this way). Based on the
subjective test and after analysis of the patient’s available
medical documentation, the service provider should de-
termine whether the health service granted in the form
of a teleconsultation is sufficient for the health problem
being its subject matter. This last is an important task
of the doctor providing a teleconsultation. If the nature
of the current health problem prevents a health service
from being provided in the form of a teleconsultation, the
doctor is obliged to notify the patient about the need to
gain such service via direct contact, for example, during a
traditional visit, also mutually agreed with regard to day
and time.

The course of teleconsultation - medical documentation

After the end of a teleconsultation, the doctor should gen-
erate a memo to be placed within the medical documen-
tation (kept in the form of a teleconsultation) about the
provided health service. Naturally, in the event that any
information concerning the patient’s health condition
is transferred, the data communication systems and the
technical and organizational solutions used by the service
provider should ensure integrity, safety and protection of
any data transferred electronically. Furthermore, all data
collected (e.g. included in the medical documentation)
must be protected against destruction, loss, unlawful dis-
closure or utilization. This applies to transmission of elec-
tronic documents in graphic and text form. In the event
of (if any) destruction, loss, illegal disclosure or utiliza-
tion of data, we will usually be dealing with the so-called
personal data protection violation. Such a breach may re-
sult in material or immaterial damage for the person who
has deposited the data. In practice, this can relate to data
theft, falsified identity, financial loss, personal damages
(discrimination, stalking, damage to reputation), as well
as business damages. The provisions of GDPR, along with
their solutions, already have relevance in this regard.”””
It should be emphasized that this act and the sanctions
it has introduced apply mainly to the failure to observe
the obligation to duly protect data (and not any effects of
such failure) and offer a possibility to impose monetary
administrative fines in a fixed amount to the personal
data controller in a specific medical entity.

Discussion

In order to counteract the effects of the SARS-CoV-2 vi-
rus, special solutions have been introduced that are le-
gally stipulated. In the discussed case, due to the epide-
miologic safety and more effective availability of doctors
than in the traditionally contact form, the possibility has
been introduced to offer a teleconsultation using elec-
tronic means and distance communication.

Not a lot of time has passed since teleconsultation was
introduced into the polish medical reality, therefore
it is difficult to find research based on an objective as-
sessment of the current situation. Information gathered
on patient forums vary; from positive to negative. Out
of 40 000 complains made to the Patient’s Ombudsman
from the end of June 2020, 1 175 were made in connec-
tion to teleconsultations. Doctors’ views on telemedicine
differ and the previously cited studies show that they are
usually positive with a lot of hope for pragmatic inno-
vations. This form of doctor-patient communication has
its limitations and specificity. It concerns the specializa-
tion of doctors providing teleconsultation and the scope
of such a medical service. Primary care physicians talk
differently with their patient, same as pediatricians talks
differently with mothers of a small children, and a spe-
cialist who has to plan treatment based on provided data
will also have to adopt a different approach. In this case,
it must be based on data such as the results of diagnostic
tests or a precisely described health condition, which may
be difficult in case of the used communication channel.
Currently, as is also noted in research conducted around
the world, the limitation of the effectiveness of telecon-
sultation is dictated by the specificity of the patient’s
health. Difficult the diagnosis, hindered contact with the
patient or inadequate/ insufficient data may cause the ad-
vice to be imprecise or faulty. Also, typical surgical med-
ical specializations expect different information from the
patient than, for example, a doctor who provides general
advice.” Teleporting seems appropriate to be used in
specific cases, i.e. first contact doctors, general advice,
treatment continuity, prescription or general diagnosis.
The doctors’ possible liability for providing a telecon-
sultation that would be a misadvice and cause negative
consequences for the patient’s health is also worth con-
sidering. An approximation of such a situation are the
circumstances of a diagnostic error that had come about
through incorrect description and assessment of the pa-
tient’s health condition, and, based on that, specific med-
ical activities being conducted. In the present situation of
pandemic, the possibilities are seriously being considered
not to punish doctors for any decisions made in connec-
tion with providing health services in the case of persons
infected with the SARS-CoV-2 virus. Naturally, such a
solution must be well-considered in the implementation
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so0 as not to result in mere ordinary impunity. However, in
the current situation, a doctor incorrectly providing tele-
consultation may result, first of all, in the termination of
the POZ services agreement with the medical entity and,
second, the doctor may be subject to typical professional
and civil liability (liability for damages). Having this in
mind, doctors must hold themselves to high standards of
professional conduct while providing a teleconsultation.
Such standards are described in the Act on the doctor’s and
the dentist’s professions.”” Therefore, it is worth remem-
bering here that a teleconsultation should also be provided
according to the principle of due diligence and the princi-
ple of up-to-date medical knowledge.

Authors declare none potential conflicts of interest.

Conclusion

Legal sanctioning of teleconsultation as a new form of pro-
viding remote health services is important to both doctors
and patients because of personal safety and much greater
availability of this form of advice compared to visits in the
traditional form in the times of pandemic. New techno-
logical solution for the doctor-patient relationship in the
form of teleconsultation (and its various types) should aim
to improve the effectiveness of healthcare services. How-
ever, it is a dynamic and constantly improving field, and
its consolidation in medical practice will be a process that
is primarily intended to effectively treat patients.
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